Comment on Third Proposed Rulemaking on eviction & screening amendments

The Commission should not be corruptly overturning appellate precedent via
rulemaking. The Third Proposed Rule contains a nhewly-inserted 4300.26,
apparently based on a recently received comment, which proposes re-
defining "diligent" effort at personal service as two different attempts on two
different days and times. However, the Court of Appeals in Lynch v.
Bernstein, 48 A.2d 467 (D.C. 1946) held unanimously that "diligent" attempt
at personal service of Notice to Quit is satisfied by knocking at 10:30PM,
knocking again 30 minutes later, posting and departing. That is two knocks
30 minutes apart on the same day at roughly the same time of day.

The Court of Appeals has also held unanimously in Craig v. Heil, 47 A.2d 871
(D.C. 1946) that mail delivery of Notice to Quit, with individual delivery
confirmed, constitutes personal service of Notice to Quit. Therefore, mailing
a Notice with requested delivery confirmation constitutes an attempt at
personal service under controlling law. Since the 1990s we've also had this
technology called e/ectronic mail, which means that a Housing

Provider's email to a tenant requesting acknowledgement of receipt
constitutes an attempt at personal service, and an acknowledged email
constitutes personal service.

The Proposed Rule, to help everyone understand proper procedure, should
acknowledge Craig and Lynch. Where the tenant has agreed to electronic
service of other Notices under the Act, as already allowed by the current
Regulations, this chapter should explicitly clarify that "diligent" attempt at
service includes emailing the Notice and requesting an acknowledgement of
receipt. If the tenant refuses to acknowledge the email, the Housing Provider
may go knock as a second attempt at personal service and post at that time,
under controlling precedent. Notices may be served as established by Craig
and Lynch.

The Commission has no authority to overturn appellate precedent via
rulemaking. Thank you for your consideration.



